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IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

AT GOHPUR, SONITPUR 

 

                                         C.R.No. – 137/2017 
                    U/S.: 406 of I.P.C. 

 

 Smti. Bibha Dutta Saikia……..complainant 

      -Versus- 

 Sri Simanta Saikia.…accused person 

 

Present:  Smt. Pooja Sinha, AJS,  

 Sub-Divisional Judicial Magistrate (M) 

   Gohpur 

Advocate appearing for the Complainant :   Sri Arnab Kr Das  

Advocate appearing for the Accused      :   Sri Tapash Chatterjee  

Dates of recording evidence     :    23.05.2018, 12.10.2018,  

                         30.11.2018, 18.12.2018  

                & 10.01.2019      

Date of hearing argument      :   12.04.2019 & 30.05.2019 

Date of delivering Judgment      :   01.06.2019 

JUDGMENT 

1. Brief fact of the case as put forward by the Complainant :- That, 

one Bibha Dutta Saikia was married to Simanta Saikia in the year 2010 

and they started their conjugal life at the house of Simanta Saikia. 

Thereafter, she brought her daily essentials and other belongings like 

bed, sofa set, dining set, alna, almirah, rack, dressing table, inverter, 

water pump, heater etc. which are enlisted. Thereafter, by putting 

unlawful demanding of cash and kind Simanta Saikia inflicted torture 

upon her. That, he married another woman at Kokrajhar. Hence she left 

the house of Simanta Saikia and since then residing in a rented house. 

That, on 26.07.17 she along with Shiva Saikia, Latumoni Baruah and 
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Bakul Gogoi went to the house of accused person at Ghimorujan to bring 

back her daily essentials and articles but accused refused to return the 

same. Hence she filed the case. 

2. On receipt of the Complaint filed by Smti. Bibha Dutta Saikia, criminal 

case was registered and was kept in this Court for disposal. After due 

inquiry, found sufficient grounds to proceed under sections 406 of I.P.C. 

against the accused person Sri Simanta Saikia.  

3. On completion of the appearance of the accused person, evidence before 

charge was recorded. Thereafter, formal charge under section 406 of 

I.P.C against accused Sri Simanta Saikia was framed. The 

particulars of the offences was read over and duly explained to 

the accused person to which he pleaded not guilty and claimed 

to be tried. 

4. In support of the case, the prosecution side examined 3 (three) 

witnesses. Statement of the accused person under Section 313 Cr.P.C 

was recorded. Defence plea was that since 2014 , Bibha was a tenant in 

his house. Defence opted to adduce evidence and accordingly 2 (two) 

witnesses examined. Court examined 5 (five) Court witnesses. 

5. Point for determination : 

 
I. Whether the accused person Simanta Saikia who was 

entrusted with artilces belongings of Smt. Bibha Dutta Saikia 

on 26.07.2017 at his residence at Ghimorujan, Gohpur 

committed criminal breach of trust and thereby committed an 

offence U/S 406 of I.P.C.?  

6. Discussion, Decision and Reasons thereof :- I have heard the 

learned Counsel appearing for the accused person. That, Complainant 

was absent for two dates at the stage of arguments, therefore, case 

proceeded. Upon hearing the learned Counsel and on perusal of the 

records, I am of the considered opinion to hold the following :- 

7. Point for Determination I –  

P.W.1- Smti. Bibha Dutta Saikia, she is the complainant cum 

victim of the instant case. She in her examination-in-chief 

deposed that the accused Simanta Saikia is her husband. That, in the 
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month of April, 2010 she was married to Simanta Saikia at Kalyani mandir 

and thereafter they started their conjugal life at the house of accused 

person. That, after one month of their marriage the accused inflicted 

physical and mental torture upon her by putting unlawful demand of cash 

and kind. That, for her own personal use she took sofa set, dining set, 

alna, almirah, dressing table, center table, bed, showcase, inverter, one 

gold chain, one ring, 2 pairs of ear rings, ceiling fan along with kitchen 

ware like stove, cylinder and 2 sets of pat clothes, 1 pair of silk cloth. 

That, her husband married another woman and hence she left the house 

of accused person in June, 2017. That, subsequently on 26.07.17 at 

about 11 a.m. she along with Shiva Saikia, Latumoni Baruah and Bakul 

Gogoi went to the house of accused person to get back her belongings. 

But the accused person misbehaved with them and threw bricks at the 

vehicle which she took to bring her belongings back. That, the accused 

refused to return her belongings. Hence, she returned empty handed 

from the house of accused person. Thereafter, she filed the complaint 

case. That, Ext.1, 2, 3 and 4 are purchase receipts of her articles and gas 

connection book issued in her name. 

8. During her cross-examination she deposed that on 26.04.10 she 

got married to Simanta Saikia. That, Simanta Saikia put vermilion on her 

forehead in absence of any person. Thereafter, he introduced her as his 

wife before the society by arranging a “Naam” ceremony. Denied that she 

approached Simanta Saikia as a tenant. That, she is a ASHA worker and 

she herself purchased the articles and submitted the receipts at the court. 

Denied that she did not cohabited with the accused person. Denied that 

she deposited false receipts before the court. That, the gas cylinder card 

was purchased before her marriage. That, as per court’s order she 

brought few articles in presence of witnesses from the house of the 

accused person. Denied that accused never inflicted any cruelty upon her 

while they cohabited. Denied that on 26.07.17 she did not go to her 

husband’s house and get her articles back and that the accused refused 

to return the same. Denied that she went to the house of Simanta Saikia 

seeking shelter and there is no husband and wife relation amongst herself 
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and the accused person. Denied that she has filed a false list of articles 

and that no articles are present at the house of accused person. She has 

knowledge that the accused is acquitted in the G.R. case.  

9. P.W.2- Sri Shiva Saikia, he in his examination-in-chief deposed 

that informant is his aunt and Simanta Saikia is the husband of the 

informant. That, on April, 2010 informant was married to accused person 

but due to  the cruelty inflicted upon her by the accused and as the 

accused married another woman hence the informant left the house of 

the accused person. That, the informant for her own use took 2 bed, Sofa 

set, almirah, dressing table, 1 stove and cylinder to the house of accused 

person at Ghimorujan. That, his aunt along with P.W.2, Latumoni Baruah 

and Bakul Gogoi went to the house of the accused person to bring back 

her articles in the month of July, 2017. But the accused refused to return 

the articles. Later, his aunt filed a case in the court. 

10. During his cross examination he deposed that about 10 to 12 years 

back his aunt Bibha Saikia was staying at a rented house at Purupbari. 

Denied that he did not go along with his aunt to the house of Simanta 

Saikia to get back the articles which belongs to his aunt. That, he went to 

bring the articles on 26.07.17. That, the sofa set etc. were furnished at 

Gohpur. That, his aunt got married at Kalyani Mandir and later a function 

was held socially at their house. Denied that he has deposed falsely that 

accused refused to return the articles to Bibha Saikia. Denied that he has 

deposed falsely in favour of his aunt. 

11. P.W.3- Sri Latumoni Baruah, he in his examination-in-chief 

deposed that Bibha Saikia is the aunt of his friend Shiva Saikia. That, 

Simanta Saikia is the husband of Bibha Saikia. That, in the month of July, 

2017 at about 10 to 11 a.m, he along with Bibha, Shiva Saikia and one 

Gogoi went to the house of Simanta Saikia to bring the furniture and 

other belongings of Bibha Saikia. That, Simanta Saikia refused to return 

the articles and as such they return empty handed. 

12. During his cross examination he deposed that he has knowledge 

that Bibha Saikia’s marriage was held at Kalyani Mandir. That, the said 

fact was stated by Bibha herself. That, he has no knowledge when the 
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articles were purchased by Bibha Saikia. Denied that he has deposed 

falsely in favour of Bibha Saikia. That, he only went once to bring the 

articles from the house of accused person. 

13. C.W.1- Smti. Kusum Bhagowati, she in her examination-in-chief 

deposed that she has come to the court after receiving summons. That, 

Ext.M is the document where she has put her signature when Bibha 

Saikia’s articles were recovered from the house of Simanta Saikia on 

11.04.18 and identified her signature as Ext.M(1). That, on the said day 

Simanta Saikia handed over Bibha Saikia’s stridhan like cloths rack, 

Godrej, dining table, sandal. That, VDP Secretary Nityananda Baruah, 

Gaonburah Haren Dutta were present along with few others at that place. 

That, Bibha Saikia had a conjugal life of about 9 to 10 years with Simanta 

Saikia. 

14. During her cross examination by defence side she deposed that 

denied that she has deposed as tutored by Bibha Dutta. That, she has 

knowledge about Ext.M. Ext.M was written by Gaonburah Haren Dutta. 

Denied that she has put her signature at Ext.M without going through the 

contents. That, apart from her signature there are few others signature at 

Ext.M. Denied that on 11.04.18 she did not go to the house of Simanta 

Saikia to bring the articles of Bibha Saikia. Denied that she has deposed 

falsely in favour of Bibha Saikia. 

15. C.W.2- Sri Harendra Dutta, he in his examination-in-chief 

deposed that he has come to the court after receiving summons. That, 

Ext.M is the document where he has put his signature when Bibha 

Saikia’s articles were recovered from the house of Simanta Saikia on 

11.04.18 and identified his signature as Ext.M(2). That, on the said day 

Bibha Saikia took zimma of her stridhan like kitchen utensils, rack etc. 

from Simanta Saikia. 

16. During his cross examination by defence side he deposed that 

about 4 to 5 years back due to extension of four lane she kept her 

belongings at the house of Simanta Saikia. That, Nityananda Baruah VDP 

Secretary, Sarat Saikia, Bangshi Saikia were present at the time of 

preparing Ext.M. 
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17. C.W.3- Sri Nityananda Borah, he in his examination-in-chief 

deposed that he has come to the court after receiving summons. That, 

Ext.M is the document when Bibha Saikia’s articles were recovered from 

the house of Simanta Saikia where he has put his signature and identified 

his signature as Ext.M(3). That, as per Ext.M, on 11.04.18, Bibha Saikia 

recovered her stridhan like chair, pressure cooker, sador mekhela, almirah 

etc. from the house of Simanta Saikia. That, Bibha Saikia was staying at 

the house of Simanta Saikia for about 7 years. 

18. During his cross examination by complainant side he deposed 

that Bibha Saikia recovered 21 no.s of articles out of 35 enlisted articles. 

19. During his cross examination by defence side he deposed that 

Simanta’s mother informed him that Bibha Saikia kept her belongings at 

their house due to extension of four lane at Purupbari  about 4 years 

back. 

20. C.W.4- Sri Sarat Saikia, he in his examination-in-chief deposed 

that he has come to the court after receiving summons. That, Ext.M is 

the document where he has put his signature when Bibha Saikia’s articles 

were recovered from the house of Simanta Saikia on 11.04.18 and 

identified his signature as Ext.M(4). That, on the said day Bibha Saikia 

recovered her belongings like chair, almirah, dining table, kitchenware 

,cloths etc. from the house of Simanta Saikia. That, Simanta’s mother 

informed him that Bibha Saikia kept her belongings at their house due to 

extension of four lane at about 2 to 3 years back. 

21. During his cross examination by complainant side he deposed 

that he has knowledge that Bibha Saikia was staying at Purupbari, 

however he does not know in whose house she resided. 

22. During his cross examination by defence side he deposed that 

Simanta Saikia did not object Bibha Saikia when she went to recover her 

belongings. 

23. C.W.5- Sri Bangshi Saikia, he in his examination-in-chief 

deposed that he has come to the court after receiving summons. That, 

Ext.M is the document where he has put his signature when Bibha 

Saikia’s articles were recovered from the house of Simanta Saikia on 
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11.04.18 and identified his signature as Ext.M(5). That, on the said day 

Bibha Saikia recovered her belongings like almirah, box, cloths, curtains, 

speaker, rack etc.  from the house of Simanta Saikia. 

24. During his cross examination by complainant side he deposed 

that in Ext.M it is mentioned that out of 35 articles 21 no.s of articles 

were recovered. 

25. During his cross examination by defence side he deposed that 

Simanta’s mother informed him that Bibha Saikia kept her belongings at 

their house due to extension of four lane at Purupbari. 

26. D.W.1- Sri Swaraj Bordoloi, he in his examination-in-chief 

deposed he is acquainted with both the sides. That, he is neighbor of 

Simanta Saikia. That, Bibha used to visit Simanta’s house to give injection 

to his mother. That, about 4 to 5 years back due to extension of four lane 

the house where she resided was dismantled and as such she kept her 

belongings like plastic chair, alna, rack, Godrej etc. at the house of 

Simanta Saikia. That, she was a distant relative of Simanta’s mother. This 

was informed to him by Simanta’s mother. That, Simanta Saikia never 

introduced Bibha Dutta as his wife. That, Simanta Saikia’s mother was 

suffering from cancer from last 10 to 12 years and she has expired 

recently. 

27. During his cross-examination he deposed that during evening hours 

Bibha Saikia brought her belongings to the house of Simanta Saikia about 

4 to 5 years back. That, he has no knowledge in whose house Bibha 

resided at Purupbari. Denied that he has deposed falsely as he stated in 

his evidence in chief. To court questions stated that he has no knowledge 

if Bibha Saikia got her belongings back. 

28. D.W.2- Sri Prabin Hazarika, he in his examination-in-chief 

deposed that he is acquainted with both the sides. That, he is neighbor 

of Simanta Saikia. That, Bibha kept her belongings like chairs, alna, 

Godrej etc. at the house of Simanta Saikia about 4 to 5 years back. That, 

Simanta’s mother informed him that Bibha Saikia is her relative and hence 

due to dismantling of house where she resided for extension of four lane 

Bibha Saikia kept her belongs at their house. That, he saw the belongings 
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of Bibha Saikia at the verandah at Simanta’s house. That, he has heard 

that Bibha Saikia has taken back her belongings and what articles remain 

to be recovered is not known to him. 

29. During his cross-examination he deposed that he has no 

knowledge in whose house Bibha resided at Purupbari. Denied that he 

has deposed falsely. What were the belongings of Bibha Saikia was not 

known to him completely. To court questions stated that the articles were 

kept at the verandah for 1 day and later was put inside by Simanta in his 

house. That, he has no knowledge in which room the articles were kept. 

That, there are 4 rooms in the house of Simanta Saikia with 1 kitchen and 

1 prayer room. 

30. Considering, the testimonies and materials on record, the  

following observations are made – 

I. The Complainant stood by her previous statement and the 

other supporting P.Ws corroborated the facts that on 

26.07.17 at 11a.m. she along with Shiva Saikia, Latumoni 

Baruah and Bakul Gogoi went to the house of accused 

person at Ghimorujan to bring back her daily essentials 

and articles but accused refused to return the same. 

II. It has emerged that belongings of Complainant were at 

the house of the accused person for perusal of Court 

Witnesses evidence and Ext. M makes it clear that in their 

presence, Complainant was handed over 21 no.s of articles 

which belonged to her by the accused person on 

11.08.2018 at 9.45 a.m. in the present of the witnesses at 

the house of the accused person, as per Court’s direction 

dated 29.03.2018. 

III. Now, the main point which requires to be proved is 

whether there was misappropriation of property of Bibha 

Saikia, the Complainant by the accused, Simanta Saikia? 

From, the perusal of D.Ws testimony it reveals that , it is 

admitted that Complainant kept the articles at the house 

of the accused. The stand taken by defense side is that 
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Bibha kept her belongings at the house of the accused as a 

tenant and that she is a distant relative of the mother of 

the accused. Complainant, however, maintained her stand 

that she is the wife of Simanta Saikia and she bought the 

articles for her use and kept the same in her matrimonial 

house i.e. Accused person’s house. That, she after leaving 

the house of Simanta Saikia, due to torture and mental 

agony as accused married another woman , went to bring 

her articles back on 26.07.17 along with witnesses, but 

accused refused to return. Defence while adducing 

evidence were silent on the point as to what happened or 

where was Simanta Saikia on 26.07.17 in order to negate 

the stand of the Complainant. Therefore, under this 

circumstances it is proved beyond reasonable doubt that 

Complainant went to bring her articles and the accused 

refused to return the same. So question needs to be 

settled is refusal to return articles equate 

misappropriation in the instant case? Now, when accused 

takes the stand that Bibha Saikia was only a tenant, then 

why did the accused retained her articles? No justifiable 

ground shown. Further, if we also take into consideration 

that his witnesses stated that Bibha Saikia is the distant 

relative of his mother , as stated by the mother herself to 

them, than at the plea of the learned Counsel for the 

Complainant judicial notice of the mother’s testimony as 

deposed in G.R.127/2017 i.e. P.W.5 Sushma Kalita reveals 

that she has clearly stated that she is acquainted to Bibha 

Saikia when she came to their house, thus no mention of 

she being a relative is stated. Hence, this all points 

towards only one truth that defence put forward 

contradictory facts with regard to the position of Bibha 

Saikia at the house of the accused. Further, Court 

witnesses in the instant case stated that for considerable 
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period Bibha Saikia resided at the house of the accused 

person. Hence, defence evidence is considered unreliable 

and untrustworthy. Hence, this leads me to hold that 

accused had intention to retain the property in the form of 

articles of Bibha Saikia for his own use, hence forwarded 

contradictory facts to co . The fact that Bibha Saikia 

resided with accused Simanta Saikia  as a wife for a 

considerable period, though not legally married is held in 

the M.R case 10/2018 disposed by this Court on 

10.05.2019. The Complainant have exhibited money 

receipts of articles bought by her through Ext. 1,2,3 & 4. 

The Complainant claimed 35 articles, 21 articles 

recovered. However, the gold ornaments enlisted , she 

could not prove that she procured . The fact that 

Complainant cohabited with accused at his house and she 

kept those articles purchased by herself for her use at the 

house of accused on good faith stands proved. 

IV. The learned Counsel for the defense side during arguments 

relied on the Judgment of Hon’ble Gauhati High Court in  

Krishna Deka v. Bichitra Deka @ Lahkar (2003)3 GLR 279 

where it was held that –“in an Indian scenario, the presents/gifts, 

which a bride receives on the occasion of solemnization of her 

wedding, (which are normally described as dowry) fall into three 

broad categories - (a) properties, which are intended for exclusive 

use of the bride, for example, the gifts received by her in the form 

of ornaments, wearing apparels, etc. for her exclusive use and 

enjoyment, (b) Articles and the gifts, which are received by a 

bride for common use and enjoyment in the matrimonial home 

and (c) Articles given as presents/gifts to the husband or the 

members of the husband's family.” Therefore, articles received 

under category (b) does not lead to criminal breach of trustby the 

husband.  
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Now, in the given case first and foremost defense did not 

take the plea that accused is the husband of the 

Complainant. However, Court has held that they cohabited 

as husband and wife. However, the articles demanded by 

Complainant are not gifts received from others, but 

purchased by Complainant herself. Therefore, accused 

cannot take shelter of the above mentioned judgment , for 

facts and circumstances of the cases are different. 

V. Considering all the above , it is found that all the points 

requiring to prove an offence U/S 406 of I.P.C that 

accused was in dominion over the property of 

Complainant at his house, accused refusing to return the 

articles of Complainant at her request on 26.07.2017, 

shows the intention of accused to retain it for his use and 

thus , misappropriated her articles stands proved.  

 

31. Hence, from the above observations made, I hold that prosecution has 

succeeded to prove its case beyond reasonable doubt that on 

26.07.2017 at his residence at Ghimorujan, Gohpur committed 

criminal breach of trust by refusing to return articles which 

belonged to Bibha Saikia and thereby committed an offence U/S 

406 of I.P.C. 

32. In the result, the accused person Sri Simanta Saikia is hereby  found 

guilty and convicted U/S 406 of I.P.C.  

33. The sentence hearing of the convict is recorded in separate 

sheet, which is kept appended with case record. He has prayed 

for leniency as he is serving as a defence personnel and have to 

look after his old and ailing father and his wife.  

34. Considering the facts and circumstances of the case, that he 

being a person holding a responsible post, have committed the 

kind of offence, benefit of P.O. Act is not forwarded to the 

accused/ convicted person. However, while deciding the 

quantum of punishment, his plea is taken into consideration and 
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fact that 21 no.s of articles recovered from his house is also 

considered. 

35. Accordingly, convict Simanta Saikia is sentenced to pay fine of  

Rs.10,000/-(Rupees Ten thousand) i.d. 6 months of Simple 

Imprisonment U/S 406 of I.P.C. 

36. Bail bonds furnished by the sureties is hereby extended for a period of 6 

(six) months. 

37. Furnish free copy of the judgment to the convicted person. 

38. The case is disposed of on contest.  

 

 

  Given under my hand and seal of this court on this the 

1st day of June, 2019 at Gohpur, Sonitpur. 

 

 

 

  ( Pooja Sinha  ) 

       Sub-Divisional Judicial Magistrate (M) 

        Gohpur 

  

Dictated and corrected by me 

 

 

      ( Pooja Sinha  ) 

Sub-Divisional Judicial Magistrate (M) 

       Gohpur 
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APPENDIX 

Prosecution Witness- 

P.W.1- Smti. Bibha Dutta Saikia 

 

P.W.2- Sri Siba Saikia 

 

P.W.3- Sri Latumoni Baruah 

 

Prosecution Side Exhibits- 

Ext.1, 2, 3 and 4- Receipts and gas connection book. 

 

Court Witnesses- 

C.W.1- Sri Kusum Bhagowati 

C.W.2- Sri Harendra Dutta 

C.W.3- Sri Nityananda Borah 

C.W.4- Sri Sarat Saikia 

C.W.5- Sri Bangshi Saikia 

Court Exhibits- 

Ext.M- Recovered Items list signed by both sides. 

Defence Witness- 

D.W.1- Sri Swaraj Bordoloi 

D.W.2- Sri Prabin Hazarika 

Defence Side Exhibits- 

NIL             ( Pooja Sinha  ) 

       Sub-Divisional Judicial Magistrate (M) 
                                                                                Gohpur 


